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Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 



Sir: 

Patentee respectfully requests reconsideration of the Patent Term Adjustment (PTA) 
determined for the captioned patent upon grant of the patent. This is not a Request for 
Reconsideration of the PTA Decision mailed June 20, 201 1, and so is timely filed within two 
months of the patent's issue date. 

The patent was granted with 0 days PTA. In contrast, Patentee has determined that 
the patent is entitled to 256 days of PTA, as shown on the attached sheet, which shows the 
relevant delays under 37 CFR §§1. 702(a) and (b), and under 37 CFR §§ 1.703(a) and (b). 

An analysis of the PTA information on PAIR indicates that the PTO's determination 
is based on two errors: (i) a double correction of the error already corrected after the PTA 
Decision mailed June 20, 201 1 and (ii) the use of an erroneous date as the commencement 
date for the three-year, "B" delay period. These are explained in more detail below. 
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(i) Double Correction Of The PTO's Original Error 

A Request for Reconsideration of the PTA indicated in the Notice of Allowance was 
filed with the Issue Fee payment, and a Decision was mailed June 20, 201 1 . Patentee agrees 
with the Decision in as much as it corrected the date that a Request for Continued 
Examination (RCE) was filed (from March 19, 2009 to March 19, 2010). Although the 
Request for Reconsideration also raised the issue of "B" delay, that aspect of the Request was 
dismissed as premature. 

According to the Decision, the error in the RCE filing date had led to an erroneous 
award of 64 days of Patent Office delay that was reflected in the PTA award indicated in the 
Notice of Allowance. Thus, the Decision indicates that a deduction of 64 days was being 
made from the award indicated in the Notice of Allowance, resulting in an award at that time 
of 0 days. (That Decision still did not take into account "B" delay, because the patent did not 
grant until July 26, 201 1 , after the Decision was issued.) 

The PTA information currently on PAIR indicates that this error has been corrected 
twice, resulting in a net deduction of 64 days PTA, which deduction is not appropriate, rather 
than a net zero-ing out of the original erroneous 64 day award. 

As set forth in the Decision, a 64 day deduction was required to correct the PTA as 
calculated when the RCE was improperly recorded as having been filed on March 19, 2009. 
The PTA information on PAIR has corrected the underlying problem — the RCE is now 
correctly recorded as having been filed on March 19, 2010. Thus, no further corrective 
deduction of PTA is required to correct this error, because the underlying error already has 
been corrected. That is, now that the RCE filing date is properly recorded, there is no 
improper award of 64 days PTA that needs to be corrected by a corresponding deduction. 

Thus, the -64 days PTO Manual Adjustment is improper and should be removed. 

(i) Erroneous Commencement Date For Three- Year "B" Delay 

The PTA information currently on PAIR indicates that the Patent Office used 
December 4, 2006 as the "Commencement Date" to calculate the three-year, B delayfor the 
trheecommenerroneous date as the starting date for the three-year, "B" delay period. This 
date is completely erroneous, and unrelated to any relevant date for the patent. 
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The patent issued from a U.S. national stage application of International Application 
PCT/IB2004/001813, which claimed priority to U.S. patent application 10/452,926, filed June 
3, 2003. In accordance with 37 CFR § 1.703(b), the "Commencement Date" should be the 
date on which the national stage commenced: 

the period of adjustment is the number of days, if any, in the period beginning 
on the date after the date that is three years after the date on which the 
application was filed under 35 USC §11 1(a) or the national stage 
commenced under 35 USC §371 (b) or (f) in an international application and 
ending on the date a patent was issued. 

As set forth in 35 USC §3 7 1(b): 

Subject to subsection (f) of this section, the national stage shall commence 
with the expiration of the applicable time limit under article 22 (1) or (2), or 
under article 39 (l)(a) of the treaty, 

(35 USC §371(f) relates to early national stage processing and does not apply here.) 

The national stage commenced for the underlying application here on December 5, 2005 (the 
expiration of the time limit under 35 USC §371 (b) was actually December 3, 3005, which 
was a Saturday, thus the Commencement Date was the following Monday, December 5, 
2005). Thus, December 5, 2005 is the Commencement Date for the three-year, "B" delay 
calculation. The December 5, 2006 date indicated in the PTA information on PAIR does not 
correspond to any relevant action taken in the underlying application, and may have resulted 
from a clerical error in data entry (e.g. entering 2006 instead of 2005). 

When the correct Commencement Date is used, the total "B" delay amounts to 468 
days, running from December 5, 2005 until the day before the RCE was filed on March 19, 
2010 (as shown on the attached sheet). 

Taking all of the non-overlapping Patent Office delay into account (e.g., the "A" delay 
and the "B" delay) results in a total Patent Office delay of 682 days. Deducting the 426 days 
charged for Applicant results in a total PTA award of 256 days of PTA. 
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The attached sheet details the circumstances during the prosecution of the application 
resulting in the patent that constitute a failure to engage in reasonable efforts to conclude 
processing or examination of such application as set forth in § 1.704. 

(a) Total of non-overlapping PTO delay under § 154(b)(1)(A) & (B): 682 days 

(b) Total Applicant delay: 426 days 
Final PTA Determination: 256 days 



Patentee therefore respectfully requests that the patent be accorded 256 days PTA. 
The patent is not subject to a terminal disclaimer. 

Patentee believes no fee is due with this Request. However, the Commissioner is 
authorized to charge any fees which may be due to Deposit Account No. 1 9-0741 . 



Respectfully submitted, 



FOLEY & LARDNER LLP Courtenay C. Brinckerhoff 

Customer Number: 22428 Attorney for Applicant 

Telephone: (202) 295-4094 Registration No. 37,288 
Facsimile: (202) 672-5399 
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Add a new event to this case 

Docket Number: 033236-01 47 
Application Number: 10/559610 
Patent Number: N/A 



Event Description 

Edit Delete Priority Date 

Edit Delete International Filing Date 

PCT National Stage Commencement Date 

Edit Delete National Stage Bn[ ^ (A " 371 (c) & (f > 

bait ueiete Requirements Met) 

14 month From Application date 
Edit Delete Restriction Requirement 



06/03/2003 
06/02/2004 
12/05/2005 
01/31/2006 
03/31/2007 
10/31/2007 



Edit Delete Non-Final Office Action 03/21/2008 

Non-Final Office Action + 3 months 06/21/2008 

Edit Delete Non-Final Office Action Rsp. Rcv'd at PTO 09/22/2008 

Edit Delete IDS Rcv'd at PTO - No Statement under 1 .704(d) 1 1/26/2008 

3 Year Period Starts 12/05/2008 

Non-Final Office Action Rsp. Rcv'd at PTO + 4 mo 01/22/2009 

Edit Delete Final Office Action 01/30/2009 

Final Office Action + 3 months 04/30/2009 

Edit Delete Notice of Appeal Received at PTO 07/28/2009 

Edit Delete Final Office Action Response Received at PTO 07/28/2009 



Final Office Action 
Final Office Action + 3 months 
3 Year Period Stopped 



09/21/2009 
12/21/2009 
03/18/2010 



Edit Delete Request For ^^end^T^™ (inC ' Udin9 03/19/2010 

Edit Delete Non-Final Office Action 06/09/2010 

Non-Final Office Action + 3 months 09/09/2010 

Edit Delete Non-Final Office Action Rsp. Rcv'd at PTO 12/09/2010 

Edit Delete Notice of Allowance 03/02/2011 

Edit Delete Issue Fee Paid 06/01/2011 



1,022 
1,087 
1,096 



1,242 
1,331 
1,331 
1,386 
1,477 
1,564 
1,565 
1,647 
1,739 
1,830 
1,913 
2,004 



http://pta/pta/project/index.cfm 



9/7/2011 



Edit Delete Patent Grant Date 07/26/2011 2,059 

Totals: 682 426 
PTA: 256 
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